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~~··":rd O'Connell 
ni 'C"'~t:.or of Enforcet'lt:?nt June 12, 1974 

C" )\'; ~~1\!lD I?)\ THJIIN 
n"'£Jiona 1 ~ouns~l 

~/ J~ 
!J ''"- i J j .• ' 

Jt;\w~ti LC''Pl 1\uthor!ty NPDES 

1\tttlchc,l i~ « copy of Reryional Counsel's n1ost recent 
cnr-p., r ir:t"''l of ILT.r.·lii LC~Jal 1\uthorl ty to EPA requirements 
fnr. :-.•stW'ption of "the NPDE3 rerr.1i t program. You will note 
th~tr lr><J'"ll authority is not complete. 

The l ""1::11 r0'1icH is bused on the follmling docunents which 
hflve ht"on •~r.:uls!ni t ted to this office..:...f-rom Hawaii ,~-either 

·dirl!'e'tly or thron1h EPA personnel: 

1. l'wt 100 
2. J'l~·~nd• 1r-nt3 to Act 100 contained in 1973 Legislature 

"n.o. 1/.;.o. 1" 
3. fqf>lic Hc•al th Regulations, Chapter 37 

This rcvi<:2'.--l '!ar:; nade fro,., .. an "inclusive" point of vie\·T. 
J ."., r,c!' r~lf'''E'T)t li~ted in 40 CFR ~124 a.s a requirement of 
,.., ,. '..,' ,~ prP'"Jrv'" .. ,,s ::1onght to be matched ui th an eleMent of 
i'.., ·: i ..... '1 •.-.··1, r.o attcr•pt H<J.S rJ-:\uc to cxa!':line Ha\vaiian Lnw 
:' ,-' -. no in t. of vie\·1 t1hich inrtuire<i if elements of Hm-;,"liian 
! ._.' ''"H~ hr-yond the rertuirct>tc-nts of Part 124 to the point where 
thr-v r·n1t• .-.·Uctcrl lc(Jfll re'luirem·~nt~ of that Part. This 
l ;If t..·~r· for ·: of revicH '-rill have to be done by the Ua\>~aii 
J\t t ornr>'l r:r'neral who should ccrti fy that Hmvaiian Law does 
not c~mtrndict EPJ\ requirements. 
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EVALUATION OF HAWAII LE'GAL AUTHORITY FOR f\TPDES PURPOSES 

Federal 
Require:c1ent 
40 CFR § --

124.10 

124;2l(a) 
(b) 
(c) 
-

--

124.~2 

124.23 - -

124,24(a) 
(b) 
(c) . 
(d)' ' 

124.3l(a) 
(b) 

124.32(a) 
(b) 
(c) 

12 4. 3 3 (a) 
(b) 

l24.34(a) 

{b) 

(c) 
(d) 
(e) 

l=auL~ority present 

Hawaii 
Authority 
Act 100 § 

33 

Public ·-Health 
Regulations 
Chapter 37 § __ 

3 

EVALUATION OF THIS~ECTION 
FORTHCOMING 

3,32 

3,32 

3,6 
3,6 

3,32 
3,32 
3,32 

3,32 
3,32 

3,32 
3,32 
3,32 

ll(a) 
ll(b) 
ll(c) 

'Cormnent 

" 2 ' 

' 2 

_,. . . 

2 
2 

1 
2 
2 

2 
2 

Not 
Applicab e 
Not 
Applica~ e 
1 
1 
1 

2=no regulation required 
3=specific regulation needed 
4=statutory change needed 
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3VP...LUATION OF HAWAII LEGAL AUTHORITY FOR NPDES PURPOSES 

. Fede::~:. .. 
• Req...::. re::_er~-:. 

40 C?R ~ 

124.35(::r.) 
{b)'' 
(c) 
(d) 

124.36 

124.37 ( ::.) 
. ' (b) 

(bL __ 
(c) 
{d) 

124.42:::.) {1) 
(2} 
( 3} 
(4) 
(5) 
( 6) 
(7) 

{b) 

124.43 

124.44 

l=au~hority present 

Hawaii 
Authorit~ 
Act 100 ;:, __ 

3,5,32 
3,5,32 
3,5,32 
3,5,32 

3,32 

3,32 
3,32 

33 
33. 
33 
33 

3,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 

3,32 

2=no regulation required 

Public Health 
Regulations 
Chapter 37 § __ 

~comment 

12 (a) 
12(b)FN'l 
12(c)FN 1 
12(d)FN·l 

13 

:_ -1 . 
2 
2 
2 

2 

14(a) .. -
14(b)FN.-l 

-

lS(c){l) 
(2 )__
(3) 
(4) 

19 (a)-(1) 
(2) 
(3} 
(4) 
( 5) 
(6) 
(7) 

19(b)FN 1 

--r -
2 

~1 

1 
1 
1 
1 
1 
1 
2FN 

.. 

2 

- 2 

3=specific regulation needed 
4=statutory change needed 
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-EVALUATION ·op ni\WAII LEGAL AUTHORITY FOR Nl?DES PURPOSES 

' 
Federal 
Requirer:\ent 
40 CFR § __ 

·a.l24.45(a) 

124.46 

124.47 

(b) ( 1) 
(2) 
{3) 

(c) (1) 
{2) 
( 3) 
( 4) 

{d) ( 1) 
{2) 
(3) 

(e) 
(f) 
{g) 

!~authority present 

Hawaii 
Authority 
Act 106 § 

3,6,32 
3,6,32 
3,6,32 
3,6,32 
3,10,32 
3,10,32 
3,10,32 
3,10,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 

3,32 

2=no regulation required 

Public Health 
Regulations 
Chapter 37 § 

22 (a) 
il6 (a) (1) 
~16 (a) ( 2) 
i6 (a) (4) 

'22 (b) (1) 
(2) 
( 3~: 

.i. (4) 
22 (c) Xl) 

(2) 
(3) 

22 (d) 
· 2 2 (e) 
.22(f) 

23FN 1 

24FN 1 

Comment 

-1 
3FN 4 
)FN 4 
3FN 4 
1 
1 
1 
1 
1 
1 
1 
1FN 5 
1 
1 

2 

2 

3=specific regulation needed 
4=statutory change needed 



'EVALUATION OF P~WAII LEGAL AUTHORITY FOR J\1PDES PURPOSES 

Federal Hawaii Public Health Conunent 
Requirement Authority Regulations 
40 CFR·s Act 100 § Chapter 37 § -- -- --

124.51 3,6(c) ,33 15 1 

12-4.52(a) . 3, 34. - ~ ~,_·25 (a)-· 1 
(b) (1) 3,32 : 2 5 ( b) ( 1) FN 1 2 

(2) 3,32 ( 2 )FN 1 2 
{3) 3,32 f3lFN 1 2 

(c) 3,32 25(c) N 1 2 
(d) 3·, 32 (d)FN 1 2 

124.6l(a) 3,32 26 (a) 1 
(b) (i) . 3, 32 :. 26 (b) (i) 1 

(ii) 3,32 .. {ii) - 1 : 
-

{a) 3,32 26(b) (ii) (A) 1 
(b) 3,32 (B) 1 
{c) 3,32 {C) 1 
(d) 3,32' .. (D) 

~ 

1 
(c) .26 (c) 1 

124.62(a) 3,32 
-· FN 1 .:27(a)_ . ' 2 

(b) . 3,32 (b) F~_ 1 - 2 
(c) 3,32 (c)FN 1· 2 

' ' 124.63 3,32 . '28 1 

124.64 3,32 29 1 

124.7l(a) (1) 3,32 ~- 3' 
(2) 3,32 - 3 
(3) 3,32 - 3 

(b) 3,32 - 2 
(c) 3,32 - 3 

!=authority present 3=specific regulation needed 
2=no regulation required 4=statutory change needed 
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EVALUATION OF \WAil LEGAL AUTHORITY FOR 'DES PURPOSES 

Federal 
Requirement 
40 .CFR §_ 

124.72(a) 
{b) 

124.73(a) 
{b) 
(c) 
(d) 
(e) 
(f) 
{g) 
(h) 

129.80(a) 
(b) 
(c) 
(d) 

124.91{a) 

Hawaii 
Authority 
;\ct 100 § __ 

3,6,32 

8,10,11 
9 
12 
3,10,32 
8,11 
11 
11 
11 

3,31(6) ,32 
3,31(6) ,32 
3,31{6),32 

3,32 

Public Health 
Regulations 
Chapter 37 s __ 

16{a)FN 1 
~:16 {a) 

22,33 

3,4,15 
-·-

. ' ~ 

·Comment 

1
FN 6 

2 

- __ 1FN 7 

1FN 
1 

8 

1FN 1 9 

lru 10 
1 11 

1 

-

2 
1 
2 
2 

2 
(b) - - 2 

124.92(a) 3,10,32 
(b) 3,10,32 
{c) 3,10,32 
(d) 3,10,32 

.. 

124.93 -

124.94 (a) s3s 
(b) 
(c) 
{d) 
(e) 

!=authority present 
2=no regulation require~ 

22(b) 
22 (b) 
22 (b) 
22(b) 

-
- . 

32 (a) 
(b) 
(c) 
(d) 
(e) 

.. 3 
3 
3 
3 

FNS12 

1 
1 
1 
1 
1 

.3=specific regulation needed 
4=statutory change ne~ded 
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~3 

FN4 

HAWAII FOOTNOTES 

Although no state regulations are required by 
this portion of Part 40, Hawaii has passed regulations 
on point. 

_ Those regulations are listed in this review for 
informational purposes. ~ 

-40 CFR 124.41 speaks in terms of absolute pro
hibitiori when it says that a "State ... shall_insure 
that no permit shall be issued authorizing any of-the 
following discharge~." ~he scheme of 6h~~ter 37 § lS(c) 
is discretionary: "The Director may deny an NPDES _ 
application .•. if the discharge is one of the following." 

The Hawaiian regulation must be b~ought to the 
level of total prohibition on this point-. 

40 CFR l24.42(b) does not require a specific State 
regulation. However this section does-define acts which 
the Director must do. 

Ha\vaii has limited the Directo:t;"S' statement (re
quired by 40 CPR 124.42 incases where limitations 
and standards of subparagraphs ~(1)-(7) are applied) 
to those cases occurring under subparagraphs (l)-(3). 

The Direc~or ~ust be able to act _in full compliance 
with the reqirements o_f 40 CFR 124.42 (b) . If Hawaii 
believes that l9(b) is a limitation on his power it 
should pass a regulation fully implementing l24.42(b). 

Alternatively, Hawaii could strike-l9(_b) from 
chapter 37 as l24.42(b) does not require a State 
regulation. 

The situation at present, with a regulation which 
partically implements the Federal solution, is poten
tially confusing. 

40 CFR 124.45 requires that the modification, 
suspension or revocatiori provisions be-"terms and 
conditions" of a permit. Chapter-37 §§ l6(a) (l), 
(2), & (4) provides the Director with a power to moqify, 
suspend or revoke_ but do not incorporate these powers 
as "terns ·and c:_onditions" of a permit. The regulations 
should accomplish such an incorporation. 

'•, 
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40 CPR 124.45(e) seems to require the industrial 
user to forward periodic notice to the permitee who 
in turn forwards the notice to the Director. 

Chapter 15 S 22(d) requires the industriqJ use~ 
.. ' to 'forward notice to both the permi tee and the Director 

- ·bu_t doe_s not require the perrni tee to forward notice 
to the Director. I suggest that this deviation be 
corrected. 

40 CFR 124.72 requires the state to have procedures 
insuring that an NPDES permit c~n be modified, suspended 
or revoked_for "failure or refusal of the permittee 
to carry outthe_requirements of§ 124.4~(c)" (allowing 
the Director t_o en:j:er, inspec;:t, monitor and sample 
premises and discharg~s) • _ This -insur~nce seems to be 
contained by implication in chapter 37 ~ 16(al(l) 
(revocation for v:iolation of condition) since § 22(b) 
makes allowing the Director to enter, inspect, monitor 
and sample a condition of such issued NPDES permit. It 
would be'preferable for Hawaii to make this insurance 
explicit. 

. -
Finding of "authority present" contingent on the 

interpretation that "a violation o-f this chapter or 
any rule_or regulation made thereunder~" As proscribed 
in sections 8, 11, & 12 o£ Act 100 would include 
violations of those limitations, standards, duties and 
requirements outlined in 124.73(a). 

If this interpretation-is incorrect, then Hawaii 
should pass a regulation specifically implementing 
124.73(a) __ 

_ Finding of "authority-present" is contingent on 
the i-nterpretation that the phrase "any violaf.io_n- of 
this chapter or any rule or regulation made thereunder" 
as used -in § 12 of Act 100 is, in context, substantially· 
equivalent to "threatened or continuing violations _ 
of ar1y NPDES permits or conditions" as used in 40 CPR 
124.73(c). 

If this interpretation is incorrect then Hawaii 
should pa-ss a regulation specifically implementing 
l24.73(c). .. · 

_ Finding of "authority present" contingent on the 
interpretation that "a _violation of this chapter or 
any rule or regulation made thereunder." As proscribed 



FN 10 

FN 11 

FN 12 

-3-

in sections 8, 11, & 12 of Act 100 would include 
violations of those limitations, standards, duties and 
requirements outline~-ln 124.73(f2 •· 

Finding- of -''authe:rity-c:_.preserft'! is-:-con-t:ingent ·on· 
the .:i,nter_pre:ta-tion,_ tl-ta-t .-t-h~, phrase: ")?-art III q>f this 
c~apter or any rule. C?r.:_fegulation 1promulgated by the . 
D1rector present to Part ·III of thls chapter" as used 

.i.n_ ~- -11 (b). of Act 100. is, in ~ontext, substantially 
the same as_"any effluen~ stand~rds and ~imitations 

-or water q_uali ty standards I r •• any NPDES permit 0~ term 
or condition thereof .•. any NPDES filing requirements" 
as used in 124.73(f). 

- -.:ff . this inteypre-ta -Eion --is incorrect, then Hawc;ii 
shm.ild -.pass a· regulatLC:m -specifically implementing 
124.73(f). 

Finding-of "authority present" is contingent on 
the interpretation that the phrase "Part III of this 
chapter or any rule or regulation promulgated by the 
dep~rtment purs~ant to ~art III of this chapter" as 
used ih § ll(b) of Act 100 ii, jn conte~t~ substan~ 
tially the s-ame _as "any pe-rson •.• knowingly mak{ing) 
any false statement, representation, or certi~ication 
in any NPDES form or any notice or report required by 
the term and conditions of ~~y-issu~d NPDES pennit or 
knmvingly render { ing) inaccurate any·~·m6rii toring device 
or method required t~ maintained by the Director" 
as used in 124.73 (g~ 

·If this interpretation· _is fncorrect~- then Hawaii 
should pass a regulation ·specifically implementing 
124.73(g). 

Does Hawaii have specific-authority to have a 303(e) 
planning process? 

• 


